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Via Regulations.gov 
 
November 22, 2021 
 
The Honorable Brenda Mallory 
Council on Environmental Quality 
730 Jackson Place, NW 
Washington, D.C. 20503 
 
Re: The American Exploration and Production Council’s Comments on Docket No. CEQ-2021-

0002, 86 Fed. Reg. 55,757 (Oct. 7, 2021). 
 
Dear Chairwoman Mallory: 
 
The American Exploration and Production Council (AXPC) appreciates the opportunity to 
comment on the Council on Environmental Quality’s (CEQ’s) October 7, 2021 proposal to 
rescind important reforms that were part of CEQ’s recent updates to its regulations 
implementing the National Environmental Policy Act (NEPA) 86 Fed. Reg. 55,757 (Oct. 7, 2021). 
We are concerned that CEQ’s proposed “Phase 1” revisions to 40 C.F.R. Parts 1502, 1507, and 
1508 (hereafter, “Phase 1 Proposal”) will eliminate many of the important changes made to the 
NEPA review process in 2020 (“2020 Regulations”).  
 
AXPC supports NEPA’s fundamental intent to inform agency decisions and improve the public’s 
understanding of the potential environmental impacts of federal actions. However, AXPC is 
concerned that CEQ’s proposed revisions will hinder rather than help NEPA’s goal of informed 
agency decision making. More specifically, AXPC is concerned that CEQ’s proposal will undo 
recent efforts to furnish much-needed regulatory clarity, prevent realignment of the NEPA 
process with the statute’s intended purpose, and frustrate the ability of federal reviewers to 
efficiently and consistently accomplish informed, defensible agency decisions.  
 
AXPC is a national trade association representing the largest independent oil and natural gas 
companies in the United States. Our association works with regulators and policymakers to help 
them understand our operations so that they will be able to create sound, fact-based public 
policies that result in the safe and responsible exploration and production of America’s vast oil 
and natural gas resources. Our goal is to provide technical and regulatory knowledge, making 
AXPC a rich repository of resources on the industry and the science behind our operations.  
AXPC’s members are dedicated to safety, health, science, technological advancement, and the 
environment. Our members strive to deliver affordable and reliable energy to consumers, while 
also endeavoring to have a positive impact on the American economy and the communities in 
which we live and operate. 
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AXPC’s members are uniquely positioned to provide comments on how the unwarranted 
expansion of NEPA review processes and governing regulations affect the development of 
projects that are vital to the American economy and national security. For example, as 
businesses that routinely engage in NEPA reviews, AXPC’s members have extensive experience 
working with various agencies during the NEPA review process and can provide a perspective 
that is particularly relevant to project-level NEPA analyses. In light of our members’ frequent, 
hands-on experience with NEPA reviews, AXPC supported the 2020 Regulations as necessary to 
improve the efficiency and consistency of the NEPA review process, while also reorienting those 
reviews so that they more clearly focus on achieving NEPA’s central goal of improving agency 
decision making. For AXPC members, the necessity of the 2020 Regulations was evident from 
the increasingly confusing and ambiguous analytical requirements, inconsistent agency 
approaches and procedures, and excessive litigation that proliferated in the decades following 
the 1978 Regulations.  
 
The unfortunate but inevitable consequences of this ambiguity and confusion were excessively 
lengthy NEPA review documents full of information that had no reasonable bearing on 
agencies’ decision-making processes, and increasingly protracted review periods resulting from 
agencies compiling and reviewing information largely extraneous to the decisions they had to 
make. In the 40 years since CEQ promulgated the 1978 Regulations, the average environmental 
impact statement (EIS) expanded to 661 pages, with over 1,000 additional pages of appendix 
materials. And the average time to complete these increasingly voluminous EISs increased to 
roughly four-and-a-half years. The 2020 Regulations focused on remedying the shortfalls of the 
1978 Regulations and bringing the NEPA review process up-to-date with a variety of changes 
that occurred in the years since those regulations were issued.  
 
More specifically, the 2020 Regulations focused on creating greater efficiency in the permitting 
process, increasing consistency across federal agencies, and improving the clarity of several key 
concepts and provisions that had been misapplied over the years. Consistent with the extensive 
NEPA case law that has developed over multiple decades, the 2020 Regulations also addressed 
longstanding issues with the NEPA review process that resulted in unnecessary delays, wasted 
resources, and an unprecedented amount of litigation. The reforms in the 2020 Regulations 
were thus necessary at the time they were issued.  And these reforms are even more necessary 
now, as the Biden Administration moves to transform American infrastructure. Whereas we are 
concerned the Phase 1 Proposal’s revisions will frustrate the ability of agencies to execute 
efficient reviews and inevitably lead agencies down a path that conflicts with the purpose of 
NEPA reviews, as articulated in the 1978 Regulations: “NEPA’s purpose is not to generate 
paperwork . . . but to foster excellent action[,]” and “[m]ost important, NEPA documents must 
concentrate on the issues that are truly significant to the action in question, rather than 
amassing needless detail.” 40 C.F.R. § 1500.1(b), (c) (1978) (emphasis added). 
 
This is a pivotal moment for American energy and the country.  America needs workable and 
efficient NEPA processes that allow for timely review of the historic level of anticipated 
infrastructure projects, including energy generation and transmission, transportation and 
transit, clean water infrastructure, expansion of connectivity and broadband access, and 
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environmental adaptation and mitigation projects. Without the reasonable NEPA reforms in the 
2020 Regulations, the current four-and-a-half-year average for finalizing EISs necessary for 
many of these projects will significantly frustrate the Biden Administration’s efforts to deploy 
its infrastructure investments. Critical infrastructure projects will thus unnecessarily linger for 
years, while agencies conduct reviews according to guidelines that fail to meaningfully reflect 
statutory requirements and case law developments and overwhelm agencies with information 
that does not aid their decision-making processes. Moreover, these projects will also be forced 
to navigate inconsistent agency procedures during the NEPA review process, as the Phase 1 
Proposal allows agencies to adopt inconsistent procedures. As a result, the continued 
inefficiency and inconsistency that will inevitably result from a failure to meaningfully 
implement NEPA reforms will be detrimental to not only project proponents like AXPC’s 
members, but to the American public that is funding this investment and expecting to realize its 
benefits.  
 
If fully implemented, we believe the 2020 Regulations will remove many of the bureaucratic 
barriers to implementing the infrastructure and energy projects envisioned by the Biden 
Administration’s plan and will spur investments across many sectors, including, as relevant to 
AXPC’s members, the continued growth of American energy production in a safe and 
environmentally protective way. While removing these bureaucratic barriers, the 2020 
Regulations also adhere to NEPA’s goal of advancing an agency’s informed decision-making 
process by focusing its attention on effects and conditions that it can reasonably foresee and 
control.  
 
American energy companies already abide by some of the most stringent regulations in the 
world, and often go above and beyond legal and regulatory requirements. In addition to 
complying with extensive federal, state, and local regulations, AXPC members develop and 
implement industry standards, share best practices, and work with regulators to ensure their 
operations responsibly protect air and water resources.  
 
The country is now seeing the positive environmental outcomes arising from AXPC’s members’ 
safe and responsible resource development practices, and that these efforts are consistent with, 
and in fact critical to, economic growth. Technological advances from American innovators, like 
AXPC member companies, have improved the protection of our waters and dramatically 
improved air quality in the United States. According to EPA, in the United States, from 2005 to 
2017, total energy-related CO2 emissions fell by 14 percent while the United States became the 
number one energy producer in the world. And, since 1990, American natural gas production 
more than doubled. Over that same period, methane emissions from natural gas production fell 
by over 16 percent.  Moreover, as particularly relevant here given the nexus to NEPA reviews, 
United States Geological Survey data shows that CO2 and methane emissions from the 
extraction of oil and natural gas on federal lands are likewise continuing to significantly 
decrease. As such, streamlining and clarifying the NEPA process for energy production and 
exploration processes utilized by AXPC’s members will continue to solidify the United States’ 
ability to deliver affordable energy to American families, mitigate the volatility of energy prices, 
spur job creation, support economic growth, and protect the environment.  



 4 

AXPC is therefore concerned that many elements of the Phase 1 Proposal will undermine much 
of the progress made in the 2020 Regulations, taking the NEPA review process back to a time 
when it was unnecessarily burdensome, detached from NEPA’s core purpose, and counter to 
long-standing judicial precedent. A lack of clarity and consistency in the NEPA regulations 
directly and significantly impact the time it takes for a federal agency to take action. Moreover, 
these shortcomings are often central to a project opponents’ strategy to litigate agency action 
for the purpose of delaying and blocking both federal and nonfederal activities. Returning to 
1978 Regulations does not serve NEPA’s goals or this Administration’s domestic policy 
initiatives to support American families, build modern infrastructure, or transition to a less 
carbon-intense energy system. For these reasons, and those listed in the comments that follow, 
AXPC urges CEQ to preserve the improvements in the 2020 Regulations so they can be used to 
legally and responsibly expedite the next generation of environmentally protective 
transportation and energy infrastructure projects. 
 
AXPC appreciates CEQ’s consideration of these comments. Given our members’ extensive 
experience in working through the NEPA process, particularly at the project level, we stand 
ready to serve as a resource for CEQ.  

 
Respectfully, 
 
 
 
Wendy Kirchoff 
Vice President, Regulatory Policy 
American Exploration & Production Council 
Wendy.Kirchoff@axcp.org 
 

 
Attachment: AXPC Comments on Docket ID Number CEQ-2021-0002 
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AXPC COMMENTS ON DOCKET ID NUMBER CEQ-2021-0002 
 

A. Purpose and Need Statement 
 
Phase 1 Proposal: CEQ proposes to return to the 1978 version of the NEPA Regulations (“1978 
Regulations”) by eliminating from the purpose and need statement language requiring that an 
agency base the purpose and need on the applicant’s goals and agency’s authority, 40 C.F.R. § 
1502.13, and revising the definition of “reasonable alternatives” to delete the reference to the 
goals of the applicant, id. § 1508.1(z). 86 Fed. Reg. 55,757, 55,759-61 (Oct. 7, 2021).   
 
Comments: AXPC does not agree with the proposed revisions. As AXPC explained in its 
comments to CEQ’s 2020 regulatory changes to NEPA (“2020 Regulations”), the purpose and 
need statement and consideration of “reasonable alternatives” are critical steps in the NEPA 
review process that must be guided by binding legal precedent and aimed at improving 
reasoned decision making. The 2020 Regulations provided much needed guidance and certainty 
to the business community and had the additional benefit of streamlining the NEPA review 
process by setting the guideposts for the range of reasonable alternatives that should be 
considered.  
 
The Phase 1 Proposal now undermines the progress made by the 2020 Regulations. In doing so, 
CEQ seemingly seeks to return to a time when agencies wasted valuable time and resources 
considering alternatives that had no chance of being implemented because they were either 
utterly detached from the applicant’s objectives or outside the jurisdiction or control of the 
agency. CEQ justifies returning to those days on incorrect assumptions that 2020 NEPA 
Regulations unduly constrain agency discretion, lead to confusion, and conflict with applicable 
case law. See 86 Fed. Reg. at 55,760.   
 
The 2020 Regulations suffer from none of the ills identified by the Phase 1 Proposal. The 
language CEQ proposes to delete from the purpose and need statement and the definition of 
“reasonable alternatives” does not unduly limit agency discretion. To the contrary, the 
language to be deleted is in line with well-established precedent that explains that reasonable 
alternatives are those “bounded by some notion of feasibility.” Vermont Yankee Nuclear Power 
Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 551 (1978). Thus, “an agency need only 
consider alternatives that will bring about the ends of the proposed action,” Beyond Nuclear v. 
U.S. Nuclear Regul. Comm’n, 704 F.3d 12, 19 (1st Cir. 2013) (quotations omitted), for 
“[a]lternatives that do not accomplish the purpose of an action are not reasonable[] and need 
not be studied in detail by the agency,” WildEarth Guardians v. Nat’l Park Serv., 703 F.3d 1178, 
1183 (10th Cir. 2013). This is precisely why agencies must accord “substantial weight” to the 
applicant’s needs and goals, as no action is feasible if it has no chance to be implemented. See 
Beyond Nuclear, 704 F.3d at 19 (quotations omitted).  
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The 2020 Regulations’ formal recognition of the applicant’s goals does not negate all other 
considerations or improperly elevate the applicant’s goals above all other considerations 
relevant to a NEPA review. For example, the 2020 Regulations also required that the purpose 
and need statement be grounded on the agency’s statutory authority. 86 Fed. Reg. at 55,760. 
CEQ proposes to remove this language because it claims it is confusing, but CEQ’s deletion of 
the self-evident truth that an agency can only act within its authority creates the confusion it 
claims to be trying to prevent, as it appears that CEQ is proposing to allow agencies to base a 
purpose and need statement on goals outside their statutory mandate. Additionally, nothing in 
the 2020 Regulations limit or foreclose consideration of environmental effects to the public 
interest, as agencies must still consider alternatives consistent with the applicant’s goal, 
including a no action alternative.   
 
Recommendation: AXPC recommends that CEQ implement, rather than revise, the 2020 
Regulation’s purpose and need statement, 40 C.F.R. § 1502.13, and definition of “reasonable 
alternatives,” id. § 1508.1(z). The 2020 NEPA Regulations, consistent with long-standing legal 
precedent, reflect well-informed and practical improvements to the agency decision-making 
process aimed at conserving valuable resources and time and minimizing the risk of baseless 
litigation. By undoing the progress in the 2020 Regulations without a rational reason for doing 
so, the Phase 1 Proposal’s revisions to these sections are arbitrary and capricious and not in 
accordance with the law.  
 
As AXPC explained in its comments to the 2020 Regulations, if CEQ wishes to revise the 2020 
Regulations, it should do so by codifying that an agency need not consider alternatives that are 
not proposed early in the process or are counter to the applicant’s goal. And, considering that 
only a few alternatives are ever both economically and technologically feasible, CEQ should 
establish a presumptive number of alternatives (e.g., a maximum of four alternatives for large 
projects) to be evaluated for a proposed action.  
 
B. Agency NEPA Procedures  
 
Phase 1 Proposal: CEQ proposes to remove the 2020 Regulations’ “ceiling provisions,” which 
explain that, where an agency’s NEPA’s procedures are inconsistent with CEQ’s regulations, the 
CEQ regulations apply “unless there is a clear and fundamental conflict with the requirements 
of another statute,” 40 C.F.R. § 1507.3(a), and that agencies have to “eliminate any 
inconsistencies” between its procedures and CEQ’s regulations and forgo imposing 
requirements or procedures beyond the CEQ regulations unless they promote efficiency or are 
required by law, id. at § 1507.3(b). 86 Fed. Reg. at 55,761.   
 
Comments: AXPC strongly disagrees with the proposed revisions. The Phase 1 Proposal justifies 
its revisions based on a purported need to return to the 1978 Regulation’s flexible approach 
that allowed agencies to implement their NEPA obligations “to the ‘fullest extent possible.’” 86 
Fed. Reg. at 55,761-62 (quoting 42 U.S.C. § 4332). But, the Phase 1 Proposal goes further than 
the 1978 Regulations, as even the 1978 Regulations required that “[a]gency procedures shall 
comply with these regulations except where compliance would be inconsistent with statutory 
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requirements.” 40 C.F.R. § 1507.3(b) (1978).  
 
The Phase 1 Proposal’s elimination of the limits placed on inconsistent agency procedures may 
be misinterpreted by agencies as allowing them to impermissibly nullify the 2020 Regulations 
without ever going through the rulemaking process. Indeed, under the proposed rule, agencies 
could unjustifiably claim the discretion to decline to adopt the entirety of the 2020 Regulations. 
CEQ’s assertion that its oversight will ensure implementation of its regulations and act as a 
check on agency discretion is, at best, doubtful, given its actions to delay and undermine the 
2020 Regulations. See 86 Fed. Reg. at 55,761-62. For example, the Department of Interior is 
currently operating under Secretary Order 3399, which orders: “Bureaus/Offices will not apply 
the 2020 Rule in a manner that would change the application or level of NEPA that would have 
been applied to a proposed action before the 2020 Rule went into effect on September 14, 
2020.” Secretary Haaland, Department-Wide Approach to the Climate Crisis and Restoring 
Transparency and Integrity to the Decision-Making Process, Order No. 3399 (April 16, 2021) 
(emphasis added). Thus, while the wording of the Phase 1 Proposal invites agencies to broadly 
misapprehend the level of discretion they wield, it remains clearly impermissible for agencies to 
effectively revise their regulatory requirements by refusing to implement the required 
measures—a duly promulgated rule can only be amended or revoked through the rulemaking 
process. See Friends of Animals v. Bernhardt, 961 F.3d 1197, 1205 (D.C. Cir. 2020) (“It is, of 
course, black-letter administrative law that ordinarily an agency that promulgates a rule . . . 
must use the same procedure to revoke that rule.”); Air All. Houston v. Env’t Prot. Agency, 906 
F.3d 1049, 1065 (D.C. Cir. 2018) (“EPA may not employ delay tactics to effectively repeal a final 
rule while sidestepping the statutorily mandated process for revising or repealing that rule on 
the merits.”). 
 
Additionally, the 2020 Regulations already provide agencies with flexibility to implement their 
NEPA obligations. For example, the 2020 Regulations allow an agency to depart from its 
regulatory mandate when doing so improves efficiency or is otherwise required by law. 40 
C.F.R. § 1507.3(b). In some ways, the 2020 Regulations are thus more flexible than the 1978 
Regulations’ mere acquiescence to changes required by law. See 40 C.F.R. § 1507.3(b) (1978). 
The Phase 1 Proposal fails to identify a single non-statutory procedure or requirement that 
agencies need or want to apply that would be impermissible under the 2020 Regulations.  
 
Recommendation: AXPC recommends that CEQ drop the Phase 1 Proposal’s revisions to Section 
1507.3; and, instead, proceed with fully implementing the 2020 Regulations. By allowing 
agencies to circumvent the rulemaking process and failing to provide a rational reason for these 
revisions, the Phase 1 Proposal’s revisions are arbitrary and capricious and not in accordance 
with the law. 
 
C. Definition of “Effects” or “Impacts” Comments 
 
Phase 1 Proposal: CEQ’s proposal seeks to amend the 2020 Regulations’ Section 1508.1(g) by 
returning to the 1978 Regulation’s definitions of “effects” or “impacts,” including the sub-
definitions of “direct” and “indirect” effects and “cumulative impacts”; removing Section 
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1508.1(g)’s causal requirements; and deleting Section 1508.1(g)(2)’s tempered limits based on 
Supreme Court precedent. 86 Fed. Reg. at 55,762-66. 
 
Comments: AXPC strongly disagrees with the proposed revisions. In the 2020 Regulations, AXPC 
supported CEQ’s efforts to refine the definition of “effects” to focus agencies only on those 
effects that are reasonably foreseeable and have a reasonably close causal relationship to a 
proposed action because this refinement promotes informed decision making and minimizes 
litigation over issues better left for Congress. The 2020 Regulations correctly removed the 
definitions of “direct” and “indirect” effects and “cumulative impacts,” which have no statutory 
basis and therefore caused agencies to waste a tremendous amount of time, resources, and 
effort in pursuits that undermined informed decision making. AXPC also recommended that the 
regulations clarify that tort causation is not enough, which the 2020 Regulations enshrined by 
stating that “but for” causation is not enough.   
 
The Phase 1 Proposal seeks to undo the improvements made by the 2020 Regulations without 
providing a rational reason for doing so. Generally, the Phase 1 Proposal justifies its proposed 
return to the 1978 Regulations on the need to adhere to longstanding agency practice, conform 
to judicial decisions interpreting NEPA, and minimize confusion. 86 Fed. Reg. at 55,763. These 
reasons are unconvincing, as CEQ’s own statements undermine these justifications. For 
example, CEQ has already admitted that its 1978 Regulations were ambiguous and confusing, 
cause unnecessary litigation, and result in excessively lengthy documents full of information 
that have no bearing on an agency’s decision-making process. 85 Fed. Reg. at 1707-08 (Jan. 10, 
2020); 85 Fed. Reg. 43304, 43344 (July 16, 2020).   
 
There are several other issues that call into question the Phase 1 Proposal’s reasons for 
amending Section 1508.1(g). First, CEQ seeks to reinsert the non-statutory sub-definitions of 
“direct” and “indirect” effects and “cumulative impacts” into the definition of “effects.” 86 Fed. 
Reg. at 55,763-64. Yet, as CEQ admits, the 2020 Regulations allow for consideration of these 
effects and impacts. Id. CEQ even copies the text of the 2020 Regulations in its re-inserted 
definition of “direct” and “indirect” effects. Compare, e.g., id. at 55,768 (“Indirect effects, which 
are caused by the action and are later in time or farther removed in distance, but are still 
reasonably foreseeable”) with 40 C.F.R. § 1508.1(g) (“[A]ction or alternatives that are 
reasonably foreseeable . . . including those . . . effects that are later in time or farther removed 
in distance from the proposed action or alternatives.”).  
 
Second, CEQ seeks to remove 1501.8(g)’s requirement that effects be “reasonably foreseeable 
and have a reasonably close causal relationship” to a proposed action or alternative and (g)(2)’s 
instruction that “a ‘but for’ causal relationship is insufficient to make an agency responsible for 
a particular effect under NEPA.”  86 Fed. Reg. at 55,765-66.  Although CEQ justifies reverting 
back to the 1978 Regulations on the need to align with judicial precedent, the deletion of these 
requirements undercut CEQ’s purported justification because the texts that CEQ proposes to 
delete are taken verbatim from binding Supreme Court precedent. Section 1501.8(g)’s 
“reasonably close causal relationship” is taken from Metro. Edison Co. v. People Against Nuclear 
Energy, where the Supreme Court held that NEPA’s statutory use of “environmental effect” and 
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“environmental impact” are “read to include a requirement of a reasonably close causal 
relationship between a change in the physical environment and the effect at issue.”  460 U.S. 
766, 774 (1983) (emphasis added). Similarly, (g)(2)’s instruction that a “but for” causal 
relationship is insufficient is taken from Dep’t of Transp. v. Public Citizen, where the Supreme 
Court held that “a ‘but for’ causal relationship is insufficient to make an agency responsible for 
a particular effect under NEPA and the relevant regulations.” 541 U.S. 752, 767 (2004) 
(emphasis added). 
 
Third, CEQ seeks to delete Section 1508.1(g)(2)’s instruction that “[e]ffects should generally not 
be considered if they are remote in time, geographically remote, or the product of a lengthy 
causal chain.” 86 Fed. Reg. at 55,766. CEQ claims this language creates confusion about 
whether agencies can consider such effects. Id. But the language is clear: agencies generally 
should not consider such effects, but they can if they deem it appropriate. In removing this 
language, CEQ suggests the standard should be applied in the inverse: agencies should always 
consider effects that are remote or speculative. CEQ then asserts this change conforms with 42 
U.S.C. § 4332(c). The problem with this explanation, however, is that Section 4332(c) does not 
create or require the standard CEQ proposes. Quite the contrary, an agency does not need to 
“consider ‘remote and speculative’” effects or alternatives. City of Angoon v. Hodel, 803 F.2d 
1016, 1020 (9th Cir. 1986). And this rule has been clear for years. See Protect Our Communities 
Found. v. Jewell, 825 F.3d 571, 580 (9th Cir. 2016); New Mexico ex rel. Richardson v. Bureau of 
Land Mgmt., 565 F.3d 683, 708 (10th Cir. 2009); Fuel Safe Washington v. F.E.R.C., 389 F.3d 
1313, 1323 (10th Cir. 2004); Nat. Res. Def. Council, Inc. v. Hodel, 865 F.2d 288, 295 (D.C. Cir. 
1988). 
 
Fourth, CEQ seeks to remove Section 1508.1(g)(2)’s explanation that “[e]ffects do not include 
those effects that the agency has no ability to prevent due to its limited statutory authority or 
would occur regardless of the proposed action.” 86 Fed. Reg. at 55,766. CEQ claims this revision 
is needed “because agencies may conclude that analyzing and disclosing such effects will 
provide important information to decision makers and the public.” Id. But allowing agencies to 
make such a conclusion runs counter to NEPA because considering effects an agency has no 
ability to control is inconsistent with and, in fact, undermines “NEPA’s core focus on improving 
agency decision-making.” Public Citizen, 541 U.S. at 769 n.2. As the Supreme Court made clear 
in Public Citizen, the consideration of actions beyond an agency’s control serves “no purpose” 
and fails to satisfy NEPA’s “‘rule of reason,’ which ensures that agencies determine whether 
and to what extent to prepare an EIS based on the usefulness of any new potential information 
to the decision-making process[,]” or its “informational purpose,” as the agency cannot act on 
any input from the public on the actions it cannot control. Id. at 767-69. 
 
Lastly, CEQ’s proposed revisions to Section 1508.1(g), and those proposed to the purpose and 
need statement and definition of “reasonable alternatives,” see supra § A, are destined to 
ensure that the NEPA review process continues to take an unreasonably long time to complete, 
thereby slowing critical projects, including those under the Biden Administration’s Build Back 
Better framework, and deterring investment. For example, applying the 1978 Regulations, from 
2010 to 2018, 50 percent of all environmental impact statements (EIS) took four-and-a-half 
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years or more complete and 25 percent took six years or more to complete. EIS Timelines 
(2010-2018), CEQ (June 12, 2020). During that same period, 126 EIS took over 10 years or more 
to complete, with at least six taking over 17 years to complete. Id.   
 
Recommendation: AXPC recommends that CEQ forgo the Phase 1 Proposal’s intended 
revocation of the 2020 Regulations’ reforms to key portions of Section 1508.1(g). The 2020 
Regulations furthered NEPA’s goal of improving agency decision-making and adhered to the 
rule of reason, as those regulations were well-reasoned, added language taken verbatim from 
Supreme Court precedent, and addressed many of the underlying problems in the 1978 
Regulations that caused the NEPA review process to become lengthy, cumbersome, and 
untethered from NEPA’s statutory text. By removing key text from Section 1508.1(g) without a 
rational reason for doing so, the Phase 1 Proposal’s revisions are arbitrary and capricious and 
not in accordance with the law. 
 
D. Conclusion  
AXPC appreciates CEQ’s consideration of these comments. Given our members’ extensive 
experience in working through the NEPA process, particularly at the project level, we stand 
ready to serve as an additional resource as CEQ works through implementing the 2020 
Regulations. As detailed above, however, AXPC urges CEQ not to move forward with the Phase 
1 Proposal. Additionally, moving forward with the Phase 1 Proposal will force agencies to 
violate the purpose of the NEPA review process, as articulated in the 1978 Regulations: “NEPA’s 
purpose is not to generate paperwork . . . but to foster excellent action[,]” and “[m]ost 
important, NEPA documents must concentrate on the issues that are truly significant to the 
action in question, rather than amassing needless detail.” 40 C.F.R. § 1500.1(b), (c) (1978) 
(emphasis added). Please do not hesitate to contact us if you have any questions or would like 
additional information. 
 


